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INTRODUCTORY REMARKS

(by the OTIF and UNIDROIT Secretariats)

1.— At the last meeting of the third sesson of the Joint OTIF/UNIDROIT Committee
of governmentd experts for the preparation of a draft Protocol to the Convention on

International Interests in Mobile Equipment on Maiters Specific to Ralway Rolling Stock
which took place in Berne from 5 to 13 May 2003, the text of the prdiminary draft Rall
Protocol, as established by the Drafting Committee on the bass of the decisons taken by the

Joint Committee, was made available to the participants.

2.— The text of the prdiminary draft Rail Protocol is set out in a marked up verson
(as againgt document OTIF/JGR/6 WNIDROIT 2002 Study LXXIIH — Doc. 8, November 2002)
in APPENDIX | (pp. 1 to 29) infra and in a clean verson in APPENDIX [l (pp. 31 to 52)
infra. The Secretariats dress the fact tha, in the clean verson, the aticles have been
renumbered and atable of correspondence is set out in APPENDIX 111 (pp. 53-54) infra.



APPENDIX |

PRELIMINARY DRAFT PROTOCOL TO THE CONVENTION ON
INTERNATIONAL INTERESTSIN MOBILE EQUIPMENT ON MATTERS

SPECIFIC TO RAILWAY ROLLING STOCK

(as established by a Drafting Committee of the Joint UNIDROIT/OTIF Committee of
governmental expertswhich met in Berneon 7', 9" and 12'" May 2003 Reme from-2346-25
Oetober-2002, on the bags of the preliminary draft submitted to the Joint Committee of
governmenta experts at its third secend sesson held in Berne from 5 to 13 May 2003 Reme

from- 171019 June 2002)
PREAMBLE
CHAPTER| GENERAL PROVISIONS
Articlel Defined terms
Articlell Application of Convention as regards railway rolling stock
Articlelll Derogation
Article IV Representative capacities
[ArticleV | dentification-and-deseription of ralway rolling stock}
Article VI Choice of Law
CHAPTERI DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS
Article VII Modification of default remedies provisons
Artice VIl Modification of provisons regarding relief pending find
determination
Article IX Remedies on insolvency
Article X Insolvency assstance
Article Xbis Modification of assgnment provisons
Article Xter Debtor provisons
CHAPTER 1] RAILWAY ROLLING STOCK REGISTRY PROVISIONS
Article X1 The Supervisory Authority and the Registrar
Article XII Frgt Regulations
Article X111 Access to Registry
Article Xlllbis Designated entry points
[Article X/ Autonomous Transndiond-Regigries]
Artidle XV Additiond modificationsto Regigtry provisons
Article XVI Internationa Regidtry fees



CHAPTER 1V

JURISDICTION

Article XVII Waivers of sovereign immunity

CHAPTER YV RELATIONSHIP WITH OTHER CONVENTIONS
Article XVIII Reationship with other Conventions

CHAPTER VI [OTHERLFINAL PROVISIONS

Article XIX Signature, ratification, acceptance, approval or accession
Article XX Regiond Economic Integration Organisations

Article XXI Entry into force

Article XXII Teritorid units

Article XXI1bis Public service rolling stock

Article XXIII Trandtiond provisons

Article XXIllbis Declarations relating to certain provisons

Article XXIV Reservations and declarations

Article XXV Declarations modifying the Convention or certain provisons thereof
Article XXVI Subsequent declarations

Article XXVII Withdrawa of declarations

Artice XXVIII Denunciaions

Article XXIX Review Conferences, amendments and related matters
Article XXX Depostary and its functions



PRELIMINARY DRAFT PROTOCOL TO THE CONVENTION ON
INTERNATIONAL INTERESTSIN MOBILE EQUIPMENT ON MATTERS
SPECIFIC TO RAILWAY ROLLING STOCK

(as established by a Drafting Committee of the Joint UNIDROIT/OTIF Committee of
governmental expertswhich met in Berne on 74", 9" and 12" May 2003, on the basis of the
preliminary draft submitted to the Joint Committee of governmental expertsat itsthird
sesson hddin Bernefrom 5 to 13 May 2003)

THE STATESPARTIES TO THIS PROTOCOL

CONSIDERING it necessry to implement the Convention on Internationd Interests in
Mobile Equipment (hereinafter referred to as the Convention) as it relates to rallway rolling
stock, in the light of the purposes set out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of railway
rolling stock and their finance,

HAVE AGREED upon the following provisons relating to railway rolling stock:

CHAPTER |
GENERAL PROVISIONS

Articlel
Defined terms

1. In this Protocol, except where the context otherwise requires, terms used in it have the
meanings set out in the Convention.

2. InthisProtocol the following terms are employed with the meanings set out below:*

! The Official Commentary to Article 7(b) of the Convention makes clear that the “power to dispose”

includes the power to permit the use of any object. The Drafting Committee considers therefore that neither a
definition nor asimilar provision should be added in this Protocol to confirm this position.
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(a “gQuarantee contract” means a contract entered into by a person as guarantor;

(b)  “guarantor” means a person who, for the purpose of assuring performance of any
obligations in favour of a creditor secured by a security agreement or under an agreement,
gives or issues a suretyship or demand guarantee or a standby letter of credit or any other
form of credit insurance;

(cd) “insolvency-related event” means.
(i) the commencement of the insolvency proceedings, or

(in) the declared intention to suspend or actud suspension of payments by
the debtor where the creditor’s right to inditute insolvency proceedings againgt the debtor or
to exercise remedies under the Convention is prevented or suspended by law or State action;

df) “pimay insolvency jurisdiction” means the Contracting State in which the
centre of the debtor's main interests is Stuated, which for this purpose shal be deemed to be
the place of the debtor's statutory seat or, if there is none, the place where the debtor is
incorporated or formed, unless proved otherwise;

(eg “public service rolling stock” means | ralway rolling sock habitudly used for
tranqoortlng the publlc on scheduled sawc&q er—etheﬂmse—unhsed—by—a—eentraeung—&ae

together Wlth Iocomotlv&s and enclllay ralway rolllng sIod< habltudly used to prowde such
services tragtion- therefor; }°©

(fh) “ralway vehide’ means a vehide moveable on er—conrfined—to—meverent—on or
directly above a fixed ralway track or guideway, or fixed superstructures or racks ingaled or
desgned to be ingdled on such vehicles, induding al traction systems, engines, brakes,
axles, bogies, and pantographs, and in each case including accessories and other components,
equipment and parts installed or incorporated therein or attached thereto; *

(a)) “ralway rolling sock” means rallway vehices and dl operating and technicd
data, manuals, notebooks and other records identifiable in relation to a specific ralway
vehide; .




Articlell
Application of Convention as regards railway rolling stock

1.  The Convention shal apply in relation to ralway rolling sock as provided by the terms
of this Protocol.

2. The Convention and this Protocol shdl be known as the Convention on Internationd
Interests in Mobile Equipment as applied to railway rolling stock.

Article1ll
Derogation

In ther relaions with each other, the parties may by agreement in writing, derogate
from or vary any of the provisions of this Protocol except Articles [F-pardl® VII(2) 1. |

ArticlelV
Representative capacities

A person may, in rdaion to railway roling sock, enter into an agreement, effect a
registration as defined by Article 16(3) of the Convention and assart rights and interests under
the Convention, in an agency, trust or representative capacity on behaf of a creditor or
creditors.

F ArticleV
| dentifi cati on-and-deseription of railway rolling stock




1. The Supevisory Authority shdl, in regulations, prescribe a system for the dlocaion of

identification numbers by the Regisrar to enable the unique identification of items of ralway
rolling stock. The identification number shdl ether be affixed to the item of ralway rolling
stock or be associated in the Internationd Registry with a nationd or regiond identification
number S0 affixed.

2. A Contrecting State may by a declaration date the sysem of nationd or regiond
identification numbers it will use for the purpose of the preceding paragraph. Such a nationd
or_regiond identification sysem shdl ensure the unique identification of items of ralway
rolling stock and compliance with the basic informationd requirements of the Convention and
this Protocol for the operation of the Internationd Registry.

3. A dedadion by a Contracting State according to the preceding paragraph shal be
made a the time of rdification, acceptance, approval of, or accesson to this Protocol and
dhdl indude dealed information on the operation of the nationd or regional identificaion

Sysem.

4. The Supevisory Authority shdl review the national or regiond identification system set
out in a declaration by a Contracting State pursuant to paragraph 2 and may give advice on the
measures to be taken to ensure that the sysem complies with the conditions set out in

paragraph 2.

5.  Eveay regidraion in respect of a specific item of ralway rolling sock shdl be made
againg the identification number alocated by the Registrar pursuant to paragraph 1.




6. A regidration in respect of an item of ralway rolling sock for which a declaration
pursuant to paragraph 2 has been made, shdl specify dl the nationa or regiond identification
numbers to which the item has been subject since the entry into force of this Protocol and the
time during which each number has gpplied to the item. The debtor shdl, and the creditor
may, provide the Intenationd Regisry with any new nationd or regiond identification
number dlocated during the currency of the regidration of the rdevat interest. Any
identification number s0 pecified or provided shdl be regigered in the Internationa Registry
by the Regigtrar. ®

Article VI
Choice of law

[1.  This Article applies only where a Contracting State has made a declaration pursuant to
Artide XX II1bis xyz}-*°. }

2. The parties to an agreement or a related guarantee contract or subordination agreement
may agree on the law which is to govern their contractud rights and obligations, wholly or in
part.

3. Unless otherwise agreed, the iference in the preceding paragraph to the law chosen by
the parties is to the domestic rules of law of the desgnated State or, where that State comprises
severd territorid units, to the domestic law of the designated territoria unit.

CHAPTER 11
DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS

Article VII
Modification of default remedies provisions

- This paragraph imposes two duties. It is for consideration whether this paragraph also should specify

the consequence of the failure to comply with one or both of the duties.
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1.  Any court order under Articles 8(1)(a) and (2), 10 and 13(1)(b) of the Convention
authorising the creditor to take possession, custody or control of the object may specify the
reasonable measures to be taken by the debtor to make it possible for the creditor to exercise
its rights in accordance with the order. *'

23. Artide 8(3) of the Convention shal not apply to railway rolling stock. Any remedy |
given by the Convention in redion to ralway roling sock shdl be execised in a
commercialy reasonable manner. A remedy shdl be deemed to be execised in a
commercidly reasonable manner where it is exercised in conformity with a provison of the
agreement except where such a provison is manifestly unreasonable.

34. A chargee giving 14 or more cdendar days prior written notice of a proposed sde or |
lease to interested persons as provided by Article 8(4) of the Convention shall be deemed to
satidy the requirement of giving the “reasonable prior noticg’ <specified therein. The
foregoing shal not prevent a chargee and a chargor for a guarantor} from agreeing to a longer
period of prior notice, *°

Article VIII
Modification of provisions regarding relief pending final determination

1. This Article applies only in a Contracting State which has made a declaration pursuant
to Article XXII1bis and to the extent stated in such declaration

221 Rdief under Article 13(1) of the Convention shdl not be dependent upon the agreement
of the debtor.

3. For the purposes of Article 13(1) of the Convention, “speedy” in the context of

obtaning reief means within such number of cdendar days from the date of filing of the
application for rdief as is soecified in a declaration made by the Contracting State in which
the application is made.

v It is for_consideration whether, for reasons of connection as to the content, the reference to Article

13(1)(b) of the Convention and to custody should be transferred from this provisionto anew Article VI1I(1).

e The deletion of this paragraph is the consequence of a change in paragraph 1 (no remedy left), and the
fact that the remedies provided for in Articles 8(1)(a) and (2), 10 and 13(1)(b) of the Convention do not require
'ipe consent of the creditor.

Alorailna-taken om




4. Artide 13(1) of the Convention gpplies with the following being added immediatey
after sub-paragraph (d):

“(e) if a any time the debtor and the creditor specificdly agree, sde of the object and
gpplication of proceeds therefrom”,

and Article 43(2) applies with the insartion after the words “Article 13(1)(d)” of the words
“and (e)".

5. [Subject-to-paragraph—7—felfO}wnership or any other interest of the debtor passing on a |
sde under the preceding paragraph is free from any other interest over which the creditor’'s

internationd interest has priority under the provisons of Article 29 of the Convention.

6. Judicid relief under Article 13(1) of the Convention may be granted in a Contracting
Stae notwithganding the commencement of insolvency proceedings in another State unless
its gpplication would contravene an international indrument or an indrument made by a
Regiond Economic Integration Organisation to which Article XX(1) of this Protocol applies, |
being an ingrument which in ether case is binding on the Contracting State.

Article IX %
Remedies on insolvency

1. This Article gpplies only where a Contracting State that is the primary insolvency
jurisdiction has made a declaration pursuant to Article XX 11bis xyz}-22. |

Alternative A ** |

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, shdl, subject to paragraph 6 #, give possession of the rallway rolling |
stock to the creditor no later than the earlier of:

Alternative

State having the primary insolvency jurisdiction has opted for one Alternative, at present it is not quite clear
what legal consequences this will have for its rolling stock which is located in another Contracting State which
did not opt for the same Alternative. The guestion of continuity and possible duties to co-operate should also be
gsonsi dered.

Articlexyz hasnotyet been-drafted.
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(@ theend of thewaiting period; and

(b) the date on which the creditor would be entitled to possesson of the railway
rolling stock if this Article did not apply.

3. For the purposes of this Article, the “waiting period” shall be the period specified in a
declaration of the Contracting State which is the primary insolvency jurisdiction.

45. Unless and until the creditor is given the opportunity to teke possesson under |
paragraph 2:

(@ the insolvency adminidtrator or the debtor, as gpplicable, shal preserve the
rallway rolling sock and maintain it and its value in accordance with the agreement; and

(b) the creditor shdl be entitted to goply for any other forms of interim relief
avallable under the applicable law.

56. Sub-paragraph (a) of the preceding paragraph shdl not preclude the use of the railway |
rolling stock under arrangements designed to presarve the rallway rolling sfock and maintain
it and itsvaue.

67 The insolvency adminigirator or the debtor, as applicable, may retain possesson d the |
ralway rolling stock where, by the time specified in paragraph 2, it has cured dl defaults
other than a default condtituted by the opening of insolvency proceedings and has agreed to
paform dl future obligations under the agreement_and related transaction documents. A |
second waiting period shal not apply in respect of a default in the performance of such future
obligetions.

78. No execise of remedies permitted by the Convention or this Protocol may be |
prevented or delayed after the date specified in paragraph 2.

89. No obligations of the debtor under the agreement may be modified without the consent |
of the creditor.

910. Nothing in the preceding paragraph shal be construed to affect the authority, if any, of |
the insolvency adminigtrator under the applicable law to terminate the agreement.

10311 No rights or interests, except for non-consensud rights or interests of a category |
covered by a declaration pursuant to Article 39(1) of the Convention, shal have priority in
insolvency proceedings over registered interedts.

11412, The Convention as modified by Artides VIl and XXllbis of this Protocol shall apply |
to the exercise of any remedies under this Article,
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Alternative B* |

2. Upon the occurrence of an insolvency-related event, the insolvency adminigtrator or
the debtor, as applicable, upon the request of the creditor, shal give notice to the creditor
within the time specified in a declaration of a Contracting State pursuant to Article PXXIllbis
xy2} ** whether it will:

(@ cure dl defallts other than a default condituted by the opening of insolvency
proceedings and agree to peform dl future obligations, under the agreement and related
transaction documents; or

(b) give the creditor the opportunity to take possesson of the railway rolling stock,
in accordance with the gpplicable law.

3. The gpplicable law referred to in sub-paragraph (b) of the preceding paragraph may
permit the court to require the taking of any additiond step or the provison of any additiond
guarantee.

4, The creditor shdl provide evidence of its cdams and proof tha its internationa
interest has been registered.

5. If the insolvency administrator or the debtor, as gpplicable, does not give notice in
conformity with paragraph 2, or when the insolvency administrator or the debtor has declared
that it will give the creditor the opportunity to take possesson of the railway rolling stock but
fals to do 0, the court may permit the creditor to take possesson of the raillway rolling stock
upon such terms as the court may order and may require the taking of any additionad step or
the provison of any additiona guarantee.

6. The raillway rolling stock shdl not be sold pending a decison by a court regarding the
clam and the internationd interest.

Alternative C * |

2. Upon the occurrence of an insolvency-related event, the—debter—or the insolvency
adminigrator or the debtor, as applicable the-case-may-be, shdl within the cure period:

(@ cure dl defaults other than a default condituted by the opening of insolvency
proceedings and agree to perform dl future obligations, under the agreement and related
transaction documents; or

(b) give the creditor the opportunity to take possession of the raillway rolling stock
in accordance with the gpplicable law.




3. Before the end of the cure period, the insolvency adminidtrator or the debtor, as
applicable, may apply to the court for an order suspending its obligation under sub-paragraph
(b) of the preceding paragraph for a period commencing from the end of the cure period for
such period ending not later that the expiratiion of the agreement or any renewd thereof, and
on such terms as the court consders just (the “suspension period’). No such order shdl be
made unless the insolvency adminisrator or _the debtor, as applicable, has undertaken to the
court to pay dl sums and perform dl other obligations accruing to the creditor during the

suspension period.

4, If an gpplication is made to the court under the preceding paragraph, the ralway
roIImg stock ghdl not be sold pending a deuson by the court H—m—appl-teeﬂen—t—s—net—g#aqted

aqd—the—epedttehﬂﬁee—ethenmee If the appllcatlon is_not qranted Wlthln su:h number of

cdendar days from the date of filing of the application for rdigf as is specified in a
declaration made by the Contracting State in which the application is made, the application
will be deemed withdrawn unless the creditor and the insolvency administrator or the debtor,
as applicable, otherwise agree.

5. Unless and until the creditor is given the opportunity to teke possesson under
paragraph 2:

(@ the insolvency administrator or the debtor, as gpplicable, shal preserve the
rallway ralling stock and maintain it and its vaue in accordance with the agreement; and

(b) the creditor shdl be entitted to goply for any other forms of interim relief
available under the applicable law.

6. Sub-paragraph (a) of the preceding paragraph shall not peeclude the use of the railway
rolling stock under arrangements designed to preserve and maintain it and its value,

7. The insolvency administrator or the debtor, as applicable, may retain possession of the
rallway rolling stock where, during the cure period or any suspension period, it cures dl defaults
other than a default congtituted by the opening of insolvency proceedings and agrees to perform
al future obligations under the agreement_and related transaction documents. A second cure
period shal not gpply in respect of adefault in the performance of such future obligations.

8. Subject to paragraphs 3 _and 4, no exercise of remedies permitted by the Convention
may be prevented or delayed after the cure period.

9. Subject to paragraphs 3 _and 4, no obligations of the debtor under the agreement and
related transactions may be modified in the insolvency proceedings without the consent of the
creditor.

10.  Nothing in the preceding paragraph shal be congrued to affect the authority, if any, of
the insolvency administrator under the applicable law to terminate the agreement.

11.  No rights or interests, except for non-consensud rights or interests of a category
covered by a declaration pursuant to Article 39(1) of the Convention, shdl have priority in the
insolvency proceedings over registered interests.
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12.  The Convention as modified by Articles VII and XXIllbis of this Protocol shdl apply
to the exercise of any remedies under this Article,

13.  For the purposes of this Article, the “cure period” shdl be the period, commencing
with the date of the insolvency-reated event, specified in a declaration of the Contracting

State which is the primary msolvency jurlsd|c1|on J-n—the—dewm—ef—saeh—spee#reﬁren—the
eure-period-shal-be {60}-days>°

Article X
Insolvency assistance

1. This Article applies only in a Contracting State which has made a declaration pursuant
to Article XXIllbis.

2. The courts of a Contracting State in which rallway rolling stock is Stuated shdl, in
accordance with the law of the Contracting State, co-operate to the maximum extent possble
with foreign courts and foreign insolvency adminidrators in carrying out the provisons of
Artide X, so far as applicable.

Article Xbis
Modification of assignment provisions

Article 33(1) of the Convention gpplies as if the following were added immediately after
ub-paragraph (b):

“anrd (c)  the debtor has not been given prior notice in writing of an assgnment in
favour of another person’.

Article Xter
Debtor provisions

1. In the dbsence of a default within the meaning of Article 11 of the Convention, the
debtor shall be entitled to the quiet possesson and use of the object in accordance with the
agreement as against:

(@ its creditor and the holder of any interest from which the debtor takes free
pursuant to Article 29(4)(b) of the Convention unless and to the extent that the debtor has
otherwise agreed; and

(b) the holder of any interest to which the debtor's right or interest is subject
pursuant to Article 29(4)(@) of the Convention, but only to the extent, if any, that such holder
has agreed.

The Draftl ng Comm|ttee deC|ded not to move this def|n|t|on to Artlcle I because the defmltlon is onlv
used in this Article. The Drafting Committee deleted the second sentence in order to bring this paragraph in line
with paragraph 3 of Alternative A.

30
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24. Nothing in the Convention or this Protocol affects the liability of a creditor for any |
breach of the agreement under the gpplicable law in so far as that agreement relates to rallway
rolling stock.

CHAPTER 111

RAILWAY ROLLING STOCK REGISTRY PROVISIONS

Article XI
The Supervisory Authority and the Registrar

1. The Supervisory Authority shal be a council of repr@entatlves %, one representatlve
to be appointed by each State Party * s 3

Cerpozely 2

2. The Intergovernmental Organisation for International Carriage by Ral shdl be the
Secretariat of the Supervisory Authority and shdl asss the Supervisory Authority in the
performance of its functions. *

Issu% of |mmun|tv caDaC|tv and dom|C|Ie of the counC|I asasub|ect of mternanonal law will have to be

addressed. Likewise, authority for internal rules of procedures may have to be provided for in the Protocal.

3 To make sure that the Supervisory Authority is ready to operate when the Protocol comes into effect,
appropriate resolutions should be adopted. The role of signatory States during the transition period (preparatory
commission) must be envisaged.

d The Protocol could state that the General Assembly of OTIF must approve that OTIF becomes the
Secretariat_of the Supervisory Authority. To the extent that OTIF will be acting as the Secretariat, issues of
immunity, capacity and domicile will have to be addressed. The financing of the activities of OTIF for the
purpose of the Protocol should be provided for under the Protocol.
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3. A decison of the Supervisory Authority that affects only the interests of a State Party
or a group of States Parties shal be made f such State Party or the mgority of the group of
States Parties also votes in favour of the decison. A decision that could adversdy affect the
interests of a State Party or a group of States Parties shdl have effect in such State Party or
group of States Parties if such State Party or the magority of the group of States Parties dso
votes in favour of the decison *

4, The first Registrar shdl be appointed for a period not exceeding [10] *° years. |
Theresfter, the Registrar shdl be gppointed or re-gppointed for successive periods each not
exceeding [10] *° years. |

s There was _unanimous agreement within the Joint Committee of governmental experts that the full

content of this paragraph would be maintained. In that context, it was also noted that the drafting might be
simplified and that technical non-substantive amendments might be required.

s Fabedeaidec by the Dislomatic Conterenee.
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Article XII **
First Regulations

The firg regulations shdl be made by the Supervisory Authority no later than [three
monthg] prior to the entry into force of this Protocol and shall be made so as to take effect
upon the entry into force of this Protocol. Prior to issuing regulaions, the Supervisory
Authority shdl publish draft regulations in good time for review and comment and theresfter
consult with representatives of manufacturers, operators and financiers thereon.

Article XII1 #
Access to Registry

1.  The centrdised functions of the Internationd Registry shdl be opeated and
administered by the Registrar on a 24-hour basis. *
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Article Xlllbis
Designated entry points

A Contracting State may at any time designate an entity or entities * as the entry point
or_entry points through which there may be trangmitted to the Internaiona Registry
information required for registration other than regigration of a notice of a nationa interest or
of aright or interest under Article 40 of the Convention in ether case aisng under laws of
another State. ® Such designation may permit but shdl not ompd the use of such designated
entry point. “ The various entry points shdl be operated at least during working hours in ther
respective territories. *

4 Compared with Article X1X of the Aircraft Protocol, the words“initsterritory” are deleted.

® Except where stated in the preceding footnote, this follows verbatim Article XIX of the Aircraft
Protocol.

e Thisfollows the wording of Article X1X(2) of the Aircraft Protocol without the restriction to engines.

» The Drafting Committee considered necessary to add a provision following the second sentence of

Article XX(4) of the Aircraft Protocol.
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Article XV
Additional modifications to Registry provisions

12 For the purposes of Article 19(6) of the Convention, the search criteria a the
Internationd Registry shdl be established by regulations of the Supervisory Authority.

23. For the purposes of Article 25(2) of the Convention, and in the circumstances there |
described, the holder of a registered prospective international interet or a registered
prospective assgnment of an internationd interest shal teke such deps as are within its
power to procure the discharge of the regidratiion no later than 10 cadendar days after the
receipt of the demand described in such paragraph.

34. Where a subordination has been registered and the obligations of the debtor to the |
beneficiary of the subordination have been discharged, the beneficiary shdl procure the
discharge of the registration no later than 10 cdendar days °° after written demand by the |
subordinated paty ddivered to or received a the beneficiary’s address stated in the
registration.

46. The amount of the insurance or financid guarantee referred to in Article 28(4) of the
Convention shdl, in respect of each event, not be less than the maximum vaue of [ anitem
of] * rallway rolling stock as determined by the Supervisory Authority.

57 Nothing in the Convention shal predude the Registrar from procuring insurance or a |
financid guarantee covering events for which the Regidrar is not lidble under Article 28 of
the Convention.

Further consideration is still needed on this point.
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Article XVI %*
International Registry fees

1. By way of modification of Article 17(2)(h) of the Convention, the Regisrar shdl,
subject to the approva of the Supervisory Authority, set and may from time to time amend
the fees to be paid in connection with regigtrations, filings and searches. -

2. The fees schedule referred to in sub-paragraph—(a)—of the preceding paragraph shdl be |
determined s0 as to recover the codts of establishing and implementing (amortised over 10
years), and operaing [and—+egulating]l the Internationd Regisry as well as the reasonable
costs of the Supervisory Authority and its Secretariat associated with the performance of the
functions, exercise of the powers, and discharge of the duties contemplated by Article 17(2)
of the Cons\gentlon prowded that nothing herein shall precl ude the savice prowder operatlng
for proflt Ay '

3. The fees and—ameunts referred to in paragraph 1 may be amended by the Registrar
taking into account changed economic conditions provided that any increase of the fees and
amounts by more than [10] per cent shdl require the approvd of the Superwsory Authorlty

% If the duties are outsourced, it is unrealistic to stipulate that the service is provided without profit. The

charges will however be monitored by the Supervisory Authority and we leave it open for Contracting States to
decide as a policy issue as to whether the Registrar should be permitted to offer its services at a profit. If the
Registrar is agovernment agency, it is assumed that it will not be operating for profit.

60 . P . .
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CHAPTER IV
JURISDICTION

Article XVII
Waivers of sovereign immunity

1. Subject to paragrgph 2, a waver of soveregn immunity from jurisdiction of the courts
specified in Article 42 or Article 43 of the Convention or relating to enforcement of rights and
interests relating to railway rolling stock under the Convention shdl be binding and, if the
other conditions to such jurisdiction or enforcement have been sttidfied, shdl be effective to
confer jurisdiction and permit enforcement, as the case may be.

2. A waver under the preceding paragraph must be in writing and contain a description of
the raillway rolling stock as pecified in Article V of this Protocol.

CHAPTER YV
RELATIONSHIP WITH OTHER CONVENTIONS

Article XVI1I
Relationship with other Conventions

The Convention and this Protocol shdl, for Contracting States which are parties to them
it, in the event of any conflict, take precedence over

(@ the Rome Convention on the Law Applicable to Contractua Obligations 1980;

(b) the Brussds Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercid Matters 1968 (as amended from time to time);

(¢) the Lugano Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercid Matters 1988;

(d) the Inter-American Convention on the Law Applicable to International Contracts
1994,

(¢) the Convention Concerning Internationd Carriage by Ral 1980 as modified by
the Protocol of modification of 3 June 1999,

() the UNIDROIT Conventions on International Factoring and-tnterhationa—Financia
Leasing 1988;

[(h) the Hague Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercid Matters 2002; and]




[() eswell-as the European Union Council regulation (EC) No 1346/2000 of 29 May |
2000 on insolvency proceedings and the European Union Council regulation (EC) No
44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of
Judgmentsin Civil and Commercid Matters]

as they rdate to raillway rolling stock, to the extent that that convention [or regulation] is in
force among them and that the terms of that conventionts £or regulationts| terms are
inconsistent with the provisions of the Convention or of this Protocol. ©

CHAPTER VI
[OFHER] FINAL PROVISIONS ‘

Article XIX ® |
Sgnature, ratification, acceptance, approval or accession

1. This Protocol shdl be open for signature in on by States
paticipating in the Diplomatic Conference to Adopt a Protocol to the Convention on
International Interests in Mobile Equipment on Maiters Specific to Ralway Rolling Stock
held at from to . After , this Protocol shdl be open to
al Sates for dgnature a the Headquarters of the International Indtitute for the Unification of
Private Law (UNIDROIT) in Rome until it enters into force in accordance with Article XXI4. |

2. This Protocol shal be subject to ratification, acceptance or agpprova by States which
have Sgned it.

3. Any State which does not 9gn this Protocol may accede to it at any time.

4. Ratification, acceptance, approva or accession is effected by the depost of a forma
instrument to that effect with the Depositary.

5. A State may not become a Party to this Protocol unless it is or becomes dso a Party to
the Convention.

63 etariat. Each convention will be reviewed to ensure |

that under thelr r&pecnve terms Contractl ng States WhICh are parties or subject thereto may agree to this
Article. Possible conflicts with EU Regulations should also be reviewed.

“ e takan ol : et A |
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Article XX ®®
Regional Economic Integration Organisations

1. A Regiona Economic Integration Organisation which is condituted by sovereign States
and has competence over certain matters governed by this Protocol may similarly sign, accept,
approve or accede to this Protocol. The Regiona Economic Integration Organisation shdl in
that case have the rights and obligations of a Contracting State, to the extent that that
Organisation has competence over matters governed by this Protocol. Where the number of
Contracting States is relevant in this Protocol, the Regiond Economic Integraion
Organisation shal not count as a Contracting State in addition to its Member States which are
Contracting States.

2. The Regiond Economic Integration Organisaion shdl, a the time of sgnature
acceptance, approval or accesson, meke a declaration to the Depostary specifying the
matters governed by this Protocol in respect of which competence has been transferred to that
Organisation by its Member States. The Regiond Economic Integration Organisation shdl
promptly notify the Depostary of any changes to the didribution of competence, including
new transfers of competence, specified in the declaration under this paragraph.

3.  Any reference to a “Contracting State” or “Contracting States’ or “State Party” or
“States Parties’ in this Protocol applies equaly to a Regiond Economic Integraion
Organisation where the context so requires.

Article XXI ®¢
Entry into force

1.  This Protocol enters into force on the fird day of the month following the expiration of
three months after the date of the depodt of the [third] ingrument of rtification, acceptance,
approva or accession, between the States which have deposited such instruments.

2.  For other States this Protocol enters into force on the first day of the month following
the expiration of three months &fter the date of the depost of its indrument of rdification,
acceptance, approva or accession.

Article XXI1 &
Territorial units

1. If a Contracting State has teritorid units in which different sysems of lawv ae
goplicable in rdation to the matters dedt with in this Protocol, it may, a the time of
ratification, acceptance, approva or accesson, declare that this Protocol is to extend to dl its
territorid units or only to one or more of them, and may modify its declaration by submitting
another declaration a any time.
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2. Any such declarations are to be notified to the Depostary and shdl date expresdy the
territorid units to which this Protocol applies.

3. If a Contracting State has not made any declaration under paragraph 1, this Protocol
shdl apply to dl territoria units of that State.

4.  Where a Contracting State extends this Protocol to one or more of its territoria units,
declarations permitted under this Protocol may be made in respect of each such territoriad unit,
and the declarations made in respect of one territorid unit may be different from those made
in repect of another territoria unit.

5. If by virtue of a declaration under paragraph 1, this Protocol extends to one or more
territorid units of a Contracting State:

€) the debtor is conddered to be dtuated in a Contracting State only if it is
incorporated or formed under a law in force in a teritorid unit to which the Convention and
this Protocol apply or if it has its registered office or Statutory seet, centre of administration, |
place of busness or habitud resdence in a teritoria unit to which the Convention and this
Protocol apply;

(b) any reference to the location of the object in a Contracting State refers to the
location of the object in aterritoria unit to which the Convention and this Protocol apply; and

(© any reference to the adminidrative authorities in that Contracting State shdl be
condrued as referring to the adminidrative authorities having jurisdiction in a teritorid  unit

to which the Convention and this Protocol apply—and—any—reference—to—the—toca—persona

alaa ala a'allaiaV ialaldiaV a aa aal aila’a

Article XXIlbis
Public servicerolling stock

A Cortracting State may, a the time of ratification, acceptance, gpprova of, or
accession to this Protocol, declare which and to what extent the folowing sub-paragraphs
shdl apply to such Contracting State:

(@) that the remedies provided in [Chapter Il of the Convention and Articles VII to
XX of this Protocol] 8 shadl not be exercissble within its territory in relaion to the public
sarvice rolling stock specified in its declaration or determined by a competent authority of that
State notified to the Depositary:;

(b) the remedies provided in [Chapter |1l of the Convention and Articles VII to X of
this Protocol] shal not be exercisable within its teritory in rdation to ralway rolling stock as
far as it is used for the purpose of providing a service of public importance as specified in its
declaration or determined by a competent authority of that State notified to the Depositary;
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(c) the Contrecting State making a declaration under either of the preceding sub-
paragraphs shall take into cons deration the protection of the interests of the creditor.

Article XXIII
Transitional Provisions

In reation to railway rolling sock Article 60 of the Convention shdl be modified as
follows

(a in_paragreph 2(a), dfter “dtuated” insart “at the time the right or interest is
cregted or arises’;

(b)  replace paragraph 3 with the following:

“3. A Contracting State may in its declaration under paragraph 1 specify a date, not
ealier than three years dfter the date on which the declaration becomes effective,
when Artides 29, 35 and 36 of this Convention as modified or supplemented by the
Protocol will become applicable, to the extent and in the manner specified in the
declaration, to pre-exiging rights or interests arigng under an agreement made a a
time when the debtor was dtuated in that State. Any priority of the right or interest
under the law of that State, so far as applicable, shdl continue if the right or interest is
regisered in the Internationd Registry before the expiration of the period specified in
the declaration, whether or not any other right or interet has previoudy been

registered.”

Article XXIl1bis
Declarations relating to certain provisions

1 A Contracting State may, a the time of rdification, acceptance, approva of, or
accesson to this Protocol, declare that it will apply ether or both of Articles VI and X of this
Protocal.

2. A Contracting State may, a the time of ratification, acceptance, approval of, or
accesson to this Protocol, declare that it will apply Article VIII of this Protocol, wholly or in
part. If it S0 declares, it shal specify the time-period required by Article VIII(3).

3. A Contracting State may, a the time of ratificaion, acceptance, approvd of, or
accesson to this Protocol, declare that it will apply the entirety of one of Alternatives A, B
and C of Artide IX and, if it so dedares, it shal specify the type of insolvency proceeding, if
awy, to which it will gpply such Alternative. A Contracting State making a declaration
pursuant to this paragraph shdl specify the time-period required by Articde 1X under
paagraph 3 of Alternative A, paragraph 2 of Alternative B or paragraphs 4 and 13 of
Alternative C, as applicable.
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4. The courts of Contracting States shdl agpply Artide 1X in_conformity with the
declaration made by the Contracting State which is the primary insolvency jurisdiction.

Article XXIV % |
Reservations and declarations

1. No reservaions may be made to this Protocol but declarations authorised by Articles
XX, XXllbis, XXIlIbis, XXV_and ; XXVI apdXxMH may be made in accordance with |
these provisons.

2.  Any dedladaion or subsequent declaration or any withdrawa of a declaration made
under this Protocol shall be notified in writing to the Depositary.

Article XXV
Declarations modifying the Convention or certain provisions thereof

Declaratlons made under the Convention, |ncI udl ng those maje under Artlcles 39 40, 50 52
53, 54, 55, 57, 58 and 60, shal be deemed to have aso been made under this Protocol unless |
stated otherwise.

2. A Contracting State may, a the time of ratification, acceptance, approva of, or
accesson to this Protocol, declare that it will |mpose other conditions on the application of
Articdles VI and VII1 as specified in its declaration. ’

3. For the purposes of Article 50(1) of the Convention an “interna transaction” shal aso
mean, in relation to rallway rolling sock, a transaction of a type listed in Article 2(2)(a) to (¢)
of the Convention where the relevant object is only capable, in its norma course of use, of
being operated on a dngle rallway sysem within that Contracting State because of track
gauge or other elements of the design of such railway rolling stock. "

& Wording-taken from-Article XX XH-of the Aircraft Protocok |
o The paragraph is to be reviewed to consider whether the provisions are necessary for each Article
referred to and, if so, wording will need to be reviewed to ensure that “ conditions” do not create a mechanism for
Contracting States effectively to opt out of the Articles concerned but merely assist with implementation of the
Articlesinto local law.

n Due to the changes made in Cape Town, the definition of “internal transaction” is now restrictive and is
dependent on alocal asset registration system (which does not exist for the rail sector). However, the RWG notes
that some States may wish to exclude certain types of “domestic transactions”. It would discourage this but if
this exclusion is required, we suggest it should be by reference to the object and not its mission. So a standard
locomotive which happens to be operating in a closed domestic loop but which could be moved into an open
network could not be excluded but trams and underground trains which are not able to operate outside of a
domestic system potent|ally could be excl uded by declaratlon subj ect to the general provisions of Artlcle 50(2)
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Article XXVI *
Subsequent declarations

1. A State Paty may make a subsequent declaration, other than a declaration made in
accordance with Article XXV under Article 60 of the Convention, a any time &fter the date
onwhich this Protocol has entered into force for it, by notifying the Depositary to that effect.

2. Any such subsequent declardtion shdl teke effect on the fird day of the month
folowing the expiration of sx months after the date of receipt of the notification by the
Depositary. Where a longer period for that declaration to take effect is specified in the
notification, it shal take effect upon the expiration of such longer period after receipt of the
natification by the Depoditary.

3. Notwithstanding the previous paragraphs, this Protocol shdl continue to apply, as if no
such subsequent declarations had been made, in respect of dl rights and interests arisng prior
to the effective date of any such subsequent declaration.

[4. Declarations made pursuant to Articles 39 and 40 of the Convention shal be subject to
thisArtice] *

Article XXvil #
Withdrawal of declarations

1. Any Sate Paty having made a declaration under this Protocol, other than a declaration
made in accordance with Article XXV under Article 60 of the Convention, may withdraw it at
any time by natifying the Depostary. Such withdrawa is to take effect on the first day of the
month following the expiraion of sx months after the date of receipt of the natification by

the Depositary.
2. Notwithganding the previous paragrephs, this Protocol shal continue to apply, as if no

such withdrawa had been made, in respect of dl rights and interests arising prior to the
effective date of any such withdrawad.

Article XXVI11 *®
Denunciations
1.  Any State Party may denounce this Protocol by natification in writing to the Depositary.

2. Any such denunciaion shdl take effect on the fird day of the month following the
expiration of 12 months after the date of receipt of the notification by the Depositary.

HE BN
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3. Notwithgtanding the previous paragraphs, this Protocol shall continue to gpply, as if no
such denunciation had been made, in respect of dl rights and interests arising prior to the
effective date of any such denunciation.

Article XXIX *®
Review Conferences, amendments and related matters

1. The Depostary, in conaultation with the Supervisory Authority, shal prepare reports
yearly, or a such other time as the circumstances may require, for the States Parties as to the
manner in which the internationd regime established in the Convention as amended by the
Protocol has operated in practice. In preparing such reports, the Depositary shall take into
account the reports of the Supervisory Authority concerning the functioning of the
internationd regidration system.

2. At the request of not less than 25 per cent of the States Parties, Review Conferences of
the States Parties shdl be convened from time to time by the Depodtary, in consultation with
the Supervisory Authority, to consder:

@ the practicad operation of the Convention as amended by this Protocol and its
effectiveness in fadilitating the asset-based financing and leasing of the objects covered by its
terms;

(b)  the judicid interpretation given to, and the application made of the terms of this
Protocol and the regulations;

(© the functioning of the internationd regidration system, the peformance of the
Regigrar and its oversght by the Supervisory Authority, taking into account the reports of the
Supervisory Authority; and

(d) whether any modifications to this Protocol or the arangements rdating to the
International Regigiry are desrable.

3. Any amendment to this Protocol shdl be gpproved by a least a two-thirds mgority of
States Parties participating in the Conference referred to in the preceding paragraph and shall
then enter into force in respect of States which have ratified, accepted or approved such
amendment when it has been ratified, accepted or approved by three States in accordance with
the provisons of Article XXI relating to its entry into force.
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Article XXX **
Depositary and its functions

1. Insruments of ratification, acceptance, approva or accesson shal be deposted with the
Internationd  Inditute for the Unification of Privete Law (UNIDROIT), which is hereby
designated the Depositary.

2. TheDepostary sl
@ inform al Contracting States of .

() each new dgnature or depost of an instrument of ratification, acceptance,
gpproval or accession, together with the date thereof;

(i) thedate of entry into force of this Protocol;

(i) each declaration made in accordance with this Protocol, together with the
date thereof;

(iv) the withdrava or amendment of any declaration, together with the date
thereof; and

(v) the notification of any denunciation of this Protocol together with the date
thereof and the date on which it takes effect;

(b)  trangmit certified true copies of this Protocoal to al Contracting States,

(© provide the Supervisory Authority and the Regidrar with a copy of each
ingrument of ratification, acceptance, gpprova or accession, together with the date of deposit
thereof, of each declaration or withdrawa or amendment of a declaration and of each
notification of denunciation, together with the date of notification thereof, so that the
information contained therein is eadly and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersgned Penipotentiaries, having been duly authorised,
have sgned this Protocal.




APPENDIX 11

PRELIMINARY DRAFT PROTOCOL TO THE CONVENTION ON
INTERNATIONAL INTERESTSIN MOBILE EQUIPMENT ON MATTERS

SPECIFIC TO RAILWAY ROLLING STOCK

(as established by a Drafting Committee of the Joint UNIDROIT/OTIF Committee of
governmental experts which met in Berne on 7", 9" and 12" May 2003, on the basis of the
preliminary draft submitted to the Joint Committee of governmental experts at its third

session held in Berne from 5 to 13 May 2003)

PREAMBLE

CHAPTER | GENERAL PROVISIONS

Article | Defined terms

Article 1l Application of Convention as regards railway rolling stock

Article 1l Derogation

Article IV Representative capacities

Article V Identification of railway rolling stock

Article VI Choice of Law

CHAPTERII DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS

Article VII Modification of default remedies provisions

Article VIII Modification of provisions regarding relief pending final
determination

Article IX Remedies on insolvency

Article X Insolvency assistance

Article XI Modification of assignment provisions

Article XIlI Debtor provisions

CHAPTER I RAILWAY ROLLING STOCK REGISTRY PROVISIONS

Article XII1 The Supervisory Authority and the Registrar

Article XIV First Regulations

Article XV Access to Registry

Article XVI Designated entry points

Article XVII Additional modifications to Registry provisions

Article XVIII International Registry fees
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CHAPTER IV JURISDICTION
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Article XXIII Entry into force

Article XXIV Territoria units
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PRELIMINARY DRAFT PROTOCOL TO THE CONVENTION ON
INTERNATIONAL INTERESTSIN MOBILE EQUIPMENT ON MATTERS
SPECIFIC TO RAILWAY ROLLING STOCK

(as established by a Drafting Committee of the Joint UNIDROIT/OTIF Committee of
governmental experts which met in Berne on 7", 9" and 12" May 2003, on the basis of the
preliminary draft submitted to the Joint Committee of governmental experts at its third
session held in Berne from 5 to 13 May 2003)

THE STATES PARTIES TO THIS PROTOCOL

CONSIDERING it necessary to implement the Convention on International Interests in
Mobile Equipment (hereinafter referred to as the Convention) as it relates to railway rolling
stock, in the light of the purposes set out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of railway
rolling stock and their finance,

HAVE AGREED upon the following provisions relating to railway rolling stock:

CHAPTERI
GENERAL PROVISIONS

Articlel
Defined terms
1 In this Protocol, except where the context otherwise requires, terms used in it have the
meanings set out in the Convention.
2. In this Protocol the following terms are employed with the meanings set out below:!

(& “guarantee contract” means a contract entered into by a person as guarantor;

(b) “guarantor” means a person who, for the purpose of assuring performance of any
obligations in favour of a creditor secured by a security agreement or under an agreement,
gives or issues a suretyship or demand guarantee or a standby letter of credit or any other
form of credit insurance;

! The Official Commentary to Article 7(b) of the Convention makes clear that the “power to dispose’

includes the power to permit the use of any object. The Drafting Committee considers therefore that neither a
definition nor asimilar provision should be added in this Protocol to confirm this position.



(0 “insolvency-related event” means:
(i) the commencement of the insolvency proceedings; or

(if) the declared intention to suspend or actual suspension of payments by the
debtor where the creditor’ s right to institute insolvency proceedings against
the debtor or to exercise remedies under the Convention is prevented or
suspended by law or State action,

(d) “primary insolvency jurisdiction” means the Contracting State in which the
centre of the debtor's main interests is situated, which for this purpose shall be deemed to be
the place of the debtor’s statutory seat or, if there is none, the place where the debtor is
incorporated or formed, unless proved otherwise;

(¢ “public service rolling stock” means railway rolling stock habitualy used for
transporting the public on scheduled services, together with locomotives and ancillary railway
rolling stock habitually used to provide such services,

(f  “railway vehicle’ means a vehicle moveable on or directly above a fixed railway
track or guideway, or fixed superstructures or racks installed or designed to be installed on
such vehicles, including al traction systems, engines, brakes, axles, bogies, and pantographs,
and in each case including accessories and other components, equipment and parts installed or
incorporated therein or attached thereto;

(g) “ralway rolling stock” means railway vehicles and all operating and technical
data, manuals, notebooks and other records identifiable in relation to a specific railway
vehicle.

Articlell
Application of Convention as regards railway rolling stock

1 The Convention shall apply in relation to railway rolling stock as provided by the
terms of this Protocol.

2. The Convention and this Protocol shall be known as the Convention on International
Interests in Mobile Equipment as applied to railway rolling stock.

Articlelll
Derogation

In their relations with each other, the parties may by agreement in writing, derogate
from or vary any of the provisions of this Protocol except Article VII(2).



Article IV
Representative capacities

A person may, in relation to railway rolling stock, enter into an agreement, effect a
registration as defined by Article 16(3) of the Convention and assert rights and interests under
the Convention, in an agency, trust or representative capacity on behalf of a creditor or
creditors.

ArticleV
Identification of railway rolling stock

1 The Supervisory Authority shall, in regulations, prescribe a system for the alocation
of identification numbers by the Registrar to enable the unique identification of items of
railway rolling stock. The identification number shall either be affixed to the item of railway
rolling stock or be associated in the International Registry with a national or regional
identification number so affixed.

2. A Contracting State may by a declaration state the system of national or regiona
identification numbers it will use for the purpose of the preceding paragraph. Such a national
or regiona identification system shall ensure the unique identification of items of railway
rolling stock and compliance with the basic informational requirements of the Convention and
this Protocol for the operation of the International Registry.

3. A declaration by a Contracting State according to the preceding paragraph shall be
made at the time of ratification, acceptance, approval of, or accession to this Protocol and
shall include detailed information on the operation of the national or regional identification
system.

4. The Supervisory Authority shall review the national or regional identification system
set out in a declaration by a Contracting State pursuant to paragraph 2 and may give advice on
the measures to be taken to ensure that the system complies with the conditions set out in

paragraph 2.

5. Every registration in respect of a specific item of raillway rolling stock shall be made
against the identification number allocated by the Registrar pursuant to paragraph 1.

6. A registration in respect of an item of railway rolling stock for which a declaration
pursuant to paragraph 2 has been made, shall specify al the national or regional identification
numbers to which the item has been subject since the entry into force of this Protocol and the
time during which each number has applied to the item. The debtor shall, and the creditor
may, provide the International Registry with any new national or regiona identification
number alocated during the currency of the registration of the relevant interest. Any
identification number so specified or provided shall be registered in the International Registry
by the Registrar. *

2 This paragraph imposes two duties. It is for consideration whether this paragraph also should specify

the consequence of the failure to comply with one or both of the duties.



Article VI
Choice of law
1. This Article applies only where a Contracting State has made a declaration pursuant to
Article XXVII.
2. The parties to an agreement or a related guarantee contract or subordination agreement

may agree on the law which is to govern their contractual rights and obligations, wholly or in
part.

3. Unless otherwise agreed, the reference in the preceding paragraph to the law chosen
by the parties is to the domestic rules of law of the designated State or, where that State
comprises severa territoria units, to the domestic law of the designated territorial unit.

CHAPTERII
DEFAULT REMEDIES, PRIORITIES AND ASSIGNMENTS

Article VII
Modification of default remedies provisions

1 Any court order under Articles 8(1)(a) and (2), 10 and 13(1)(b) of the Convention
authorising the creditor to take possession, custody or control of the object may specify the
reasonable measures to be taken by the debtor to make it possible for the creditor to exercise
its rights in accordance with the order. °

2. Article 8(3) of the Convention shall not apply to railway rolling stock. Any remedy
given by the Convention in relation to raillway rolling stock shall be exercised in a
commercialy reasonable manner. A remedy shall be deemed to be exercised in a
commercially reasonable manner where it is exercised in conformity with a provision of the
agreement except where such a provision is manifestly unreasonable.

3. A chargee giving 14 or more calendar days prior written notice of a proposed sale or
lease to interested persons as provided by Article 8(4) of the Convention shall be deemed to
satisfy the requirement of giving the “reasonable prior notice” specified therein. The
foregoing shall not prevent a chargee and a chargor or a guarantor from agreeing to a longer
period of prior notice.

3 It is for consideration whether, for reasons of connection as to the content, the reference to Article
13(2)(b) of the Convention and to custody should be transferred from this provision to a new Article VI11(1).
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Article VIII
Modification of provisions regarding relief pending final determination

1. This Article applies only in a Contracting State which has made a declaration pursuant
to Article XXVII and to the extent stated in such declaration.

2. Relief under Article 13(1) of the Convention shall not be dependent upon the
agreement of the debtor.

3. For the purposes of Article 13(1) of the Convention, “speedy” in the context of
obtaining relief means within such number of calendar days from the date of filing of the
application for relief as is specified in a declaration made by the Contracting State in which
the application is made.

4, Article 13(1) of the Convention applies with the following being added immediately
after sub-paragraph (d):

“(e) if a any time the debtor and the creditor specifically agree, sale of the object and
application of proceeds therefrom”,

and Article 43(2) applies with the insertion after the words “Article 13(1)(d)” of the words
“and (e)".

5. Ownership or any other interest of the debtor passing on a sale under the preceding
paragraph is free from any other interest over which the creditor’s international interest has
priority under the provisions of Article 29 of the Convention.

6. Judicial relief under Article 13(1) of the Convention may be granted in a Contracting
State notwithstanding the commencement of insolvency proceedings in another State unless
its application would contravene an internationa instrument or an instrument made by a
Regional Economic Integration Organisation to which Article XXII(1) of this Protocol
applies, being an instrument which in either case is binding on the Contracting State.

Article X *
Remedies on insolvency

1 This Article applies only where a Contracting State that is the primary insolvency
jurisdiction has made a declaration pursuant to Article XXVII.

If the State having the primary insolvency jurisdiction has opted for one Alternative, at present it is not

quite clear what legal consequences this will have for its rolling stock which is located in another Contracting
State which did not opt for the same Alternative. The question of continuity and possible duties to co-operate
should also be considered.



Alternative A

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, shall, subject to paragraph 6, give possession of the railway rolling
stock to the creditor no later than the earlier of:

(@ theend of the waiting period; and

(b) the date on which the creditor would be entitled to possession of the railway
rolling stock if this Article did not apply.

3. For the purposes of this Article, the “waiting period” shall be the period specified in a
declaration of the Contracting State which is the primary insolvency jurisdiction.

4, Unless and until the creditor is given the opportunity to take possession under
paragraph 2:

(@ the insolvency administrator or the debtor, as applicable, shall preserve the
railway rolling stock and maintain it and its value in accordance with the agreement; and

(b) the creditor shal be entitled to apply for any other forms of interim relief
available under the applicable law.

5. Sub-paragraph (a) of the preceding paragraph shall not preclude the use of the railway
rolling stock under arrangements designed to preserve the railway rolling stock and maintain
it and its value.

6. The insolvency administrator or the debtor, as applicable, may retain possession of the
railway rolling stock where, by the time specified in paragraph 2, it has cured all defaults
other than a default constituted by the opening of insolvency proceedings and has agreed to
perform all future obligations under the agreement and related transaction documents. A
second waiting period shall not apply in respect of a default in the performance of such future
obligations.

7. No exercise of remedies permitted by the Convention or this Protocol may be
prevented or delayed after the date specified in paragraph 2.

8. No obligations of the debtor under the agreement may be modified without the consent
of the creditor.

0. Nothing in the preceding paragraph shall be construed to affect the authority, if any, of
the insolvency administrator under the applicable law to terminate the agreement.

10.  No rights or interests, except for non-consensual rights or interests of a category
covered by a declaration pursuant to Article 39(1) of the Convention, shall have priority in
insolvency proceedings over registered interests.

11.  The Convention as modified by Articles VII and XXV of this Protocol shall apply to
the exercise of any remedies under this Article.
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Alternative B

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, upon the request of the creditor, shall give notice to the creditor
within the time specified in a declaration of a Contracting State pursuant to Article XXVII
whether it will:

(@ cure al defaults other than a default constituted by the opening of insolvency
proceedings and agree to perform all future obligations, under the agreement and related
transaction documents; or

(b) give the creditor the opportunity to take possession of the railway rolling stock,
in accordance with the applicable law.

3. The applicable bw referred to in sub-paragraph (b) of the preceding paragraph may
permit the court to require the taking of any additional step or the provision of any additional
guarantee.

4, The creditor shall provide evidence of its claims and proof that its international
interest has been registered.

5. If the insolvency administrator or the debtor, as applicable, does not give notice in
conformity with paragraph 2, or when the insolvency administrator or the debtor has declared
that it will give the creditor the opportunity to take possession of the railway rolling stock but
fails to do so, the court may permit the creditor to take possession of the railway rolling stock
upon such terms as the court may order and may require the taking of any additiona step or
the provision of any additional guarantee.

6. The railway rolling stock shall not be sold pending a decision by a court regarding the
claim and the international interest.

Alternative C

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, shall within the cure period:

(@& cure al defaults other than a default constituted by the opening of insolvency
proceedings and agree to perform all future obligations, under the agreement and related
transaction documents; or

(b) give the creditor the opportunity to take possession of the railway rolling stock
in accordance with the applicable law.

3. Before the end of the cure period, the insolvency administrator or the debtor, as
applicable, may apply to the court for an order suspending its obligation under sub-paragraph
(b) of the preceding paragraph for a period commencing from the end of the cure period for
such period ending not later that the expiration of the agreement or any renewal thereof, and
on such terms as the court considers just (the “suspension period”). No such order shall be
made unless the insolvency administrator or the debtor, as applicable, has undertaken to the



court to pay all sums and perform all other obligations accruing to the creditor during the
suspension period.

4, If an application is made to the court under the preceding paragraph, the railway
rolling stock shall not be sold pending a decision by the court. If the application is not granted
within such number of calendar days from the date of filing of the application for relief asis
specified in a declaration made by the Contracting State in which the application is made, the
application will be deemed withdrawn unless the creditor and the insolvency administrator or
the debtor, as applicable, otherwise agree.

5. Unless and until the creditor is given the opportunity to take possession under
paragraph 2:

(@ the insolvency administrator or the debtor, as applicable, shall preserve the
raillway rolling stock and maintain it and its value in accordance with the agreement; and

(b) the creditor shal be entitled to apply for any other forms of interim relief
available under the applicable law.

6. Sub-paragraph (a) of the preceding paragraph shal not preclude the use of the railway
rolling stock under arrangements designed to preserve and maintain it and its value.

7. The insolvency administrator or the debtor, as applicable, may retain possession of the
railway rolling stock where, during the cure period or any suspension period, it cures al defaults
other than a default congtituted by the opening of insolvency proceedings and agrees to perform
al future obligations under the agreement and related transaction documents. A second cure
period shal not apply in respect of a default in the performance of such future obligations.

8. Subject to paragraphs 3 and 4, no exercise of remedies permitted by the Convention
may be prevented or delayed after the cure period.

0. Subject to paragraphs 3 and 4, no obligations of the debtor under the agreement and
related transactions may be modified in the insolvency proceedings without the consent of the
creditor.

10.  Nothing in the preceding paragraph shall be construed to affect the authority, if any, of
the insolvency administrator under the applicable law to terminate the agreement.

11.  No rights or interests, except for non-consensua rights or interests of a category
covered by a declaration pursuant to Article 39(1) of the Convention, shall have priority in the
insolvency proceedings over registered interests.

12.  The Convention as modified by Articles VII and XXV of this Protocol shall apply to
the exercise of any remedies under this Article.

13.  For the purposes of this Article, the “cure period” shall be the period, commencing
with the date of the insolvency-related event, specified in a declaration of the Contracting
State which is the primary insolvency jurisdiction. °

° The Drafting Committee decided not to move this definition to Article | because the definition is only

used in this Article. The Drafting Committee deleted the second sentence in order to bring this paragraph in line
with paragraph 3 of Alternative A.
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Article X
Insolvency assistance

1 This Article applies only in a Contracting State which has made a declaration pursuant
to Article XXVII.

2. The courts of a Contracting State in which railway rolling stock is situated shall, in
accordance with the law of the Contracting State, co-operate to the maximum extent possible
with foreign courts and foreign insolvency administrators in carrying out the provisions of
Article IX, so far as applicable.

Article XI
Modification of assignment provisions

Article 33(1) of the Convention applies as if the following were added immediately after
sub-paragraph (b):

“and (c) the debtor has not been given prior notice in writing of an assignment in
favour of another person’.

Article Xl
Debtor provisions

1 In the absence of a default within the meaning of Article 11 of the Convention, the
debtor shall be entitled to the quiet possession and use of the object in accordance with the
agreement as against:

(@ its creditor and the holder of any interest from which the debtor takes free
pursuant to Article 29(4)(b) of the Convention unless and to the extent that the debtor has
otherwise agreed; and

(b) the holder of any interest to which the debtor's right or interest is subject
pursuant to Article 29(4)(a) of the Convention, but only to the extent, if any, that such holder
has agreed.

2. Nothing in the Convention or this Protocol affects the liability of a creditor for any
breach of the agreement under the applicable law in so far as that agreement relates to railway
rolling stock.
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CHAPTER I11
RAILWAY ROLLING STOCK REGISTRY PROVISIONS

Article XIlI
The Supervisory Authority and the Registrar

1. The Supervisory Authority shall be a council of representatives, ° one representative to
be appointed by each State Party. ’

2. The Intergovernmental Organisation for International Carriage by Rail shall be the
Secretariat of the Supervisory Authority and shall assist the Supervisory Authority in the
performance of its functions. ®

3. A decision of the Supervisory Authority that affects only the interests of a State Party
or a group of States Parties shall be made if such State Party or the majority of the group of
States Parties also votes in favour of the decision. A decision that could adversely affect the
interests of a State Party or a group of States Parties shall have effect in such State Party or
group of States Parties if such State Party or the mgjority of the group of States Parties also
votes in favour of the decision. °

4, The first Registrar shall be appointed for a period not exceeding [10] years. Thereafter,
the Registrar shall be appointed or re-appointed for successive periods each not exceeding
[10] years.

Article XIV
First Regulations

The first regulations shall be made by the Supervisory Authority no later than [three
months] prior to the entry into force of this Protocol and shall be made so as to take effect
upon the entry into force of this Protocol. Prior to issuing regulations, the Supervisory
Authority shall publish draft regulations in good time for review and comment and thereafter
consult with representatives of manufacturers, operators and financiers thereon.

6 Issues of immunity, capacity and domicile of the council as a subject of international law will have to be

addressed. Likewise, authority for internal rules of procedures may have to be provided for in the Protocol.

! To make sure that the Supervisory Authority is ready to operate when the Protocol comes into effect,
appropriate resolutions should be adopted. The role of signatory States during the transition period (preparatory
commission) must be envisaged.

8 The Protocol could state that the General Assembly of OTIF must approve that OTIF becomes the
Secretariat of the Supervisory Authority. To the extent that OTIF will be acting as the Secretariat, issues of
immunity, capacity and domicile will have to be addressed. The financing of the activities of OTIF for the
purpose of the Protocol should be provided for under the Protocol.

o There was unanimous agreement within the Joint Committee of governmental experts that the full
content of this paragraph would be maintained. In that context, it was also noted that the drafting might be
simplified and that technical hon-substantive amendments might be required.



Article XV
Access to Registry

The centralised functions of the Internationa Registry shall be operated and
administered by the Registrar on a 24-hour basis.

Article XVI
Designated entry points

A Contracting State may at any time designate an entity or entities *° as the entry point
or entry points through which there may be transmitted to the International Registry
information required for registration other than registration of a notice of a national interest or
of aright or interest under Article 40 of the Convention in either case arising under laws of
another State. ** Such designation may permit but shall not compel the use of such designated
entry point. * The various entry points shall be operated at least during working hours in their
respective territories. *

Article XVII
Additional modifications to Registry provisions

1. For the purposes of Article 19(6) of the Convention, the search criteria at the
International Registry shall be established by regulations of the Supervisory Authority.

2. For the purposes of Article 25(2) of the Convention, and in the circumstances there
described, the holder of a registered prospective international interest or a registered
prospective assignment of an internationa interest shall take such steps as are within its
power to procure the discharge of the registration no later than 10 calendar days after the
receipt of the demand described in such paragraph.

3. Where a subordination has been registered and the obligations d the debtor to the
beneficiary of the subordination have been discharged, the beneficiary shall procure the
discharge of the registration no later than 10 calendar days after written demand by the
subordinated party delivered to or received at the beneficiary’s address stated in the
registration.

4, The amount of the insurance or financial guarantee referred to in Article 28(4) of the
Convention shall, in respect of each event, not be less than the maximum value of [ an item
of] “ railway rolling stock as determined by the Supervisory Authority.

10 Compared with Article X1X of the Aircraft Protocol, the words “in itsterritory” are deleted.
n Except where stated in the preceding footnote, this follows verbatim Article XIX of the Aircraft

Protocol.
12 Thisfollowsthe wording of Article XI1X(2) of the Aircraft Protocol without the restriction to engines.
The Drafting Committee considered necessary to add a provision following the second sentence of
Article XX(4) of the Aircraft Protocol.

Further consideration is still needed on this point.

13



5. Nothing in the Convention shall preclude the Registrar from procuring insurance or a
financial guarantee covering events for which the Registrar is not liable under Article 28 of
the Convention.

Article XVI1I
International Registry fees

1 By way of modification of Article 17(2)(h) of the Convention, the Registrar shall,
subject to the approval of the Supervisory Authority, set and may from time to time amend
the fees to be paid in connection with registrations, filings and searches.

2. The fees referred to in the preceding paragraph shall be determined so as to recover
the costs of establishing and implementing (amortised over 10 years), and operating the
International Registry as well as the reasonable costs of the Supervisory Authority and its
Secretariat associated with the performance of the functions, exercise of the powers, and
discharge of the duties contemplated by Article 17(2) of the Convention provided that nothing
herein shall preclude the service provider operating for profit. *

3. The fees referred to in paragraph 1 may be amended by the Registrar taking into
account changed economic conditions provided that any increase of the fees by more than
[10] per cent shall require the approval of the Supervisory Authority.

CHAPTER IV
JURISDICTION

Article XIX
Waivers of sovereign immunity

1 Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the courts
specified in Article 42 or Article 43 of the Convention or relating to enforcement of rights and
interests relating to railway rolling stock under the Convention shall be binding and, if the
other conditions to such jurisdiction or enforcement have been satisfied, shall be effective to
confer jurisdiction and permit enforcement, as the case may be.

2. A waiver under the preceding paragraph must be in writing and contain a description
of the railway rolling stock as specified in Article V of this Protocol.

B If the duties are outsourced, it is unrealistic to stipulate that the service is provided without profit. The
charges will however be monitored by the Supervisory Authority and we leave it open for Contracting States to
decide as a policy issue as to whether the Registrar should be permitted to offer its services at a profit. If the
Registrar is agovernment agency, it is assumed that it will not be operating for profit.



CHAPTERYV
RELATIONSHIP WITH OTHER CONVENTIONS

Article XX
Relationship with other Conventions

The Convention and this Protocol shall, for Contracting States which are parties to
them, in the event of any conflict, take precedence over

(@ the Rome Convention on the Law Applicable to Contractual Obligations 1980;

(b) the Brussels Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercial Matters 1968 (as amended from time to time);

() the Lugano Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercial Matters 1988;

(d) the Inter-American Convention on the Law Applicable to International Contracts
1994;

() the Convention Concerning International Carriage by Rail 1980 as modified by
the Protocol of modification of 3 June 1999;

() the UNIDROIT Convention on International Factoring 1988;
(g9 the UNIDROIT Convention on International Financial Leasing 1988;

[ (h) the Hague Convention on Jurisdiction and the Enforcement of Judgements in
Civil and Commercial Matters 2002; and]

[()) the European Union Council regulation (EC) No 1346/2000 of 29 May 2000 on
insolvency proceedings and the European Union Council regulation (EC) No 44/2001 of 22
December 2000 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil
and Commercia Matters,]

as they relate to railway rolling stock, to the extent that that convention [or regulation] isin
force among them and that the terms of that convention [or regulation] are inconsistent with
the provisions of the Convention or of this Protocol. *°

16 Each convention will be reviewed to ensure that under their respective terms, Contracting States which

are parties or subject thereto may agree to this Article. Possible conflicts with EU Regulations should also be
reviewed.



CHAPTER VI
FINAL PROVISIONS

Article XXI
Sgnature, ratification, acceptance, approval or accession

1. This Protocol shall be open for signature in on by States
participating in the Diplomatic Conference to Adopt a Protocol to the Convention on
International Interests in Mobile Equipment on Matters Specific to Railway Rolling Stock
held at from to . After , this Protocol shall be open to
all States for signature at the Headquarters of the International Institute for the Unification of
Private Law (UNIDROIT) in Rome until it enters into force in accordance with Article XXIII.

2. This Protocol shall be subject to ratification, acceptance or approval by States which
have signed it.

3. Any State which does not sign this Protocol may accedeto it at any time.

4, Ratification, acceptance, approval or accession is effected by the deposit of a formal
instrument to that effect with the Depositary.

5. A State may not become a Party to this Protocol unlessit is or becomes also a Party to
the Convention.

Article XXI|
Regional Economic Integration Organisations

1 A Regional Economic Integration Organisation which is constituted by sovereign
States and has competence over certain matters governed by this Protocol may similarly sign,
accept, approve or accede to this Protocol. The Regiona Economic Integration Organisation
shall in that case have the rights and obligations of a Contracting State, to the extent that that
Organisation has competence over matters governed by this Protocol. Where the number of
Contracting States is relevant in this Protocol, the Regiona Economic Integration
Organisation shall not count as a Contracting State in addition to its Member States which are
Contracting States.

2. The Regional Economic Integration Organisation shall, at the time of signature,
acceptance, approval or accession, make a declaration to the Depositary specifying the
matters governed by this Protocol in respect of which competence has been transferred to that
Organisation by its Member States. The Regional Economic Integration Organisation shall
promptly notify the Depositary of any changes to the distribution of competence, including
new transfers of competence, specified in the declaration under this paragraph.

3. Any reference to a “Contracting State” or “Contracting States’ or “State Party” or
“States Parties” in this Protocol applies equaly to a Regiona Economic Integration
Organisation where the context so requires.
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Article XXIlI
Entry into force

1. This Protocol enters into force on the first day of the month following the expiration
of three months after the date of the deposit of the [third] instrument of ratification,
acceptance, approval or accession, between the States which have deposited such instruments.

2. For other States this Protocol enters into force on the first day of the month following
the expiration of three months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession.

Article XXIV
Territorial units

1. If a Contracting State has territorial units in which different systems of law are
applicable in relation to the matters deat with in this Protocol, it may, a the time of
ratification, acceptance, approval or accession, declare that this Protocol is to extend to al its
territorial units or only to one or more of them, and may modify its declaration by submitting
another declaration at any time.

2. Any such declarations are to be notified to the Depositary and shall state expressly the
territorial units to which this Protocol applies.

3. If a Contracting State has not made any declaration under paragraph 1, this Protocol
shall apply to al territorial units of that State.

4, Where a Contracting State extends this Protocol to one or more of its territorial units,
declarations permitted under this Protocol may be made in respect of each such territorial unit,
and the declarations made in respect of one territorial unit may be different from those made
in respect of another territoria unit.

5. If by virtue of a declaration under paragraph 1, this Protocol extends to one or more
territorial units of a Contracting State:

(& the debtor is considered to be stuated in a Contracting State only if it is
incorporated or formed under a law in force in a territoria unit to which the Convention and
this Protocol apply or if it has its registered office or statutory seat, centre of administration,
place of business or habitual residence in a territoria unit to which the Convention and this
Protocol apply;

(b) any reference to the location of the object in a Contracting State refers to the
location of the object in aterritoria unit to which the Convention and this Protocol apply; and

(o) any reference to the administrative authorities in that Contracting State shall be
construed as referring to the administrative authorities having jurisdiction in a territorial unit
to which the Convention and this Protocol apply.



Article XXV
Public service rolling stock

A Contracting State may, at the time of ratification, acceptance, approva of, or
accession to this Protocol, declare which and to what extent the following sub-paragraphs
shall apply to such Contracting State:

(@ the remedies provided in [Chapter 111 of the Convention and Articles VIl to X of
this Protocol] shall not be exercisable within its territory in relation to the public service
rolling stock specified in its declaration or determined by a competent authority of that State
notified to the Depositary;

(b) theremedies provided in [Chapter 111 of the Convention and Articles VII to X of
this Protocol] shall not be exercisable within its territory in relation to railway rolling stock as
far asit is used for the purpose of providing a service of public importance as specified in its
declaration or determined by a competent authority of that State notified to the Depositary;

() the Contracting State making a declaration under either of the preceding sub-
paragraphs shall take into consideration the protection of the interests of the creditor.

Article XXVI
Transitional Provisions

In relation to railway rolling stock Article 60 of the Convention shall be modified as
follows:

@ in paragraph 2(a), after “situated” insert “at the time the right or interest is
created or arises’;

(b)  replace paragraph 3 with the following:

“3. A Contracting State may in its declaration under paragraph 1 specify a date, not
earlier than three years after the date on which the declaration becomes effective,
when Articles 29, 35 and 36 of this Convention as modified or supplemented by the
Protocol will become applicable, to the extent and in the manner specified in the
declaration, to pre-existing rights or interests arising under an agreement made at a
time when the debtor was situated in that State. Any priority of the right or interest
under the law of that State, so far as applicable, shall continue if the right or interest is
registered in the International Registry before the expiration of the period specified in
the declaration, whether or not any other right or interest has previously been
registered.”

Article XXVII
Declarations relating to certain provisions

1 A Contracting State may, at the time of ratification, acceptance, approva of, or
accession to this Protocol, declare that it will apply either or both of Articles VI and X of this
Protocol.
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2. A Contracting State may, at the time of ratification, acceptance, approva of, or
accession to this Protocol, declare that it will apply Article VIII of this Protocol, wholly or in
part. If it so declares, it shall specify the time-period required by Article VIII(3).

3. A Contracting State may, at the time of ratification, acceptance, approva of, or
accession to this Protocol, declare that it will apply the entirety of one of Alternatives A, B
and C of Article IX and, if it so declares, it shall specify the type of insolvency proceeding, if
any, to which it will apply such Alternative. A Contracting State making a declaration
pursuant to this paragraph shall specify the time-period required by Article 1X under
paragraph 3 of Alternative A, paragraph 2 of Alternative B or paragraphs 4 and 13 of
Alternative C, as applicable.

4, The courts of Contracting States shall apply Article IX in conformity with the
declaration made by the Contracting State which is the primary insolvency jurisdiction.

Article XXVIII
Reservations and declarations

1. No reservations may be made to this Protocol but declarations authorised by Articles
XXV, XXV, XXVII, XXIX and XXX may be made in accordance with these provisions.

2. Any declaration or subsequent declaration or any withdrawal of a declaration made
under this Protocol shall be notified in writing to the Depositary.

Article XXIX
Declarations modifying the Convention or certain provisions thereof

1 Declarations made under the Convention, including those made under Articles 39, 40,
50, 52, 53, 54, 55, 57, 58 and 60, shall be deemed to have also been made under this Protocol
unless stated otherwise.

2. A Contracting State may, at the time of ratification, acceptance, approva of, or
accession to this Protocol, declare that it will impose other conditions on the application of
Articles VI and VIII as specified in its declaration. *

3. For the purposes of Article 50(1) of the Convention an “internal transaction” shall also
mean, in relation to railway rolling stock, a transaction of a type listed in Article 2(2)(a) to ()
of the Convention where the relevant object is only capable, in its normal course of use, of
being operated on a single railway system within that Contracting State because of track
gauge or other elements of the design of such railway rolling stock. *

o The paragraph is to be reviewed to consider whether the provisions are necessary for each Article

referred to and, if so, wording will need to be reviewed to ensure that “ conditions” do not create a mechanism for
Contracting States effectively to opt out of the Articles concerned but merely assist with implementation of the
Articlesinto local law.

18 Due to the changes made in Cape Town, the definition of “internal transaction” is now restrictive and is
dependent on alocal asset registration system (which does not exist for the rail sector). However, the RWG notes
that some States may wish to exclude certain types of “domestic transactions’. It would discourage this but if



Article XXX
Subsequent declarations

1. A State Party may make a subsequent declaration other than a declaration made in
accordance with Article XXIX under Article 60 of the Convention, at any time after the date
on which this Protocol has entered into force for it, by notifying the Depositary to that effect.

2. Any such subsequent declaration shall take effect on the first day of the month
following the expiration of six months after the date of receipt of the notification by the
Depositary. Where a longer period for that declaration to take effect is specified in the
notification, it shall take effect upon the expiration of such longer period after receipt of the
notification by the Depositary.

3. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if
no such subsequent declarations had been made, in respect of al rights and interests arising
prior to the effective date of any such subsequent declaration.

[4. Declarations made pursuant to Articles 39 and 40 of the Convention shall be subject to
this Article]

Article XXXI
Withdrawal of declarations

1. Any State Party having made a declaration under this Protocol, other than a
declaration made in accordance with Article XXIX under Article 60 of the Convention, may
withdraw it at any time by notifying the Depositary. Such withdrawal is to take effect on the
first day of the month following the expiration of six months after the date of receipt of the
notification by the Depositary.

2. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if
no such withdrawal had been made, in respect of al rights and interests arising prior to the
effective date of any such withdrawal.

Article XXXII
Denunciations

1 Any State Party may denounce this Protocol by notification in writing to the
Depositary.

2. Any such denunciation shall take effect on the first day of the month following the
expiration of 12 months after the date of receipt of the notification by the Depositary.

this exclusion is required, we suggest it should be by reference to the object and not its mission. So a standard

locomotive which happens to be operating in a closed domestic loop but which could be moved into an open

network could not be excluded but trams and underground trains which are not able to operate outside of a
domestic system potentially could be excluded by declaration subject to the general provisions of Article 50(2).
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3. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if
no such denunciation had been made, in respect of all rights and interests arising prior to the
effective date of any such denunciation.

Article XXXl
Review Conferences, amendments and related matters

1 The Depositary, in consultation with the Supervisory Authority, shall prepare reports
yearly, or at such other time as the circumstances may require, for the States Parties as to the
manner in which the international regime established in the Convention as amended by the
Protocol has operated in practice. In preparing such reports, the Depositary shall take into
account the reports of the Supervisory Authority concerning the functioning of the
international registration system.

2. At the request of not less than 25 per cent of the States Parties, Review Conferences of
the States Parties shall be convened from time to time by the Depositary, in consultation with
the Supervisory Authority, to consider:

(@ the practical operation of the Convention as amended by this Protocol and its
effectiveness in facilitating the asset-based financing and leasing of the objects covered by its
terms,

(b) thejudicid interpretation given to, and the application made of the terms of this
Protocol and the regulations;

(¢) the functioning of the international registration system, the performance of the
Registrar and its oversight by the Supervisory Authority, taking into account the reports of the
Supervisory Authority; and

(d) whether any modifications to this Protocol or the arrangements relating to the
International Registry are desirable.

3. Any amendment to this Protocol shall be approved by at least a two-thirds magjority of
States Parties participating in the Conference referred to in the preceding paragraph and shall
then enter into force in respect of States which have ratified, accepted or approved such
amendment when it has been ratified, accepted or approved by three States in accordance with
the provisions of Article XXIII relating to its entry into force.

Article XXXIV
Depositary and its functions

1 Instruments of ratification, acceptance, approval or accession shall be deposited with
the International Institute for the Unification of Private Law (UNIDROIT), which is hereby
designated the Depositary.
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2. The Depositary shall:

(@ informall Contracting States of:

(i) each new signature or deposit of an instrument of ratification, acceptance,
approval or accession, together with the date thereof;

(if) the date of entry into force of this Protocol;

(iif) each declaration made in accordance with this Protocol, together with the
date thereof;

(iv) the withdrawal or amendment of any declaration, together with the date
thereof; and

(v) the notification of any denunciation of this Protocol together with the date
thereof and the date on which it takes effect;

(b) transmit certified true copies of this Protocol to all Contracting States;

(c) provide the Supervisory Authority and the Registrar with a copy of each
instrument of ratification, acceptance, approval or accession, together with the date of deposit
thereof, of each declaration or withdrawal or amendment of a declaration and of each
notification of denunciation, together with the date of notification thereof, so that the
information contained therein is easily and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised,
have signed this Protocol.
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