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Arbitration
A Wy ?
1. The USA is not a party to any bilateral or
mul til ateral judgnments convention.
2. Agreenents to arbitrate are specifically
enf or ceabl e.
3. Arbitration awards are easily confirned.
There is no review on the nerits.
4. The parties can design the system
a. Qualification and nunber of the
arbitrators
b. Language of the proceedings.
C. Form of the proceedings (i.e. docunents
only, etc.)

B. There nust be an agreenent to arbitrate.
1. Before the dispute arises, it is an
arbitration agreenent.
2. After the dispute arises, it is a subm ssion
agreement .
C. Many states have special internationa

arbitration | aws, including Connecticut. Such
| aws usually track the 1985 UNCI TRAL Model Law on
I nternational Commercial Arbitration

1. 1958 New York Convention on the Recognition and
enforcenent of Foreign Arbitral Awards.
A | mpl enented by US Code title 9, Chapter 2.

B. Agreenents to arbitrate are specifically
enforceable (the renedy is not just danmages).

C. Arbitration awards can only be reviewed on a
limted nunber of grounds:

"' Member of Brown & Welsh, P.C.; Member, Secretary of State’s Advisory Committee on Private
International Law. Links to these documents can be found on our web site at
http://brownwelsh.com/International Resources.htm
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1. The parties to the arbitrati on agreenent
were, under the |law applicable to them
under some incapacity, or the arbitration
agreenent is not valid under the law to
which the parties have subjected it or
failing any indication thereon, under the
| aw of the country where the award was made;
or

2. The party agai nst whomthe award is invoked
was not given proper notice of the
appoi ntment of the arbitrator or of the
arbitration proceedi ngs or was ot herw se
unabl e to present the party’ s case; or

3. The award deals with a difference not
contenplated by or not falling within the
terns of the subm ssion to arbitration, or
it contains decisions on nmatters beyond the
scope of the subm ssion to arbitration
provided that, if the decisions on matters
submtted to arbitration can be separated
fromthose not so subnmitted, that part of
t he award whi ch contai ns decisions on
matters submtted to arbitration nay be
recogni zed and enforced; or

4. The conposition of the arbitral authority or
the arbitral procedure was not in accordance
with the agreenent of the parties, or,
failing such agreenent, was not in
accordance with the I aw of the country where
the arbitration took place; or

5. The award has not yet becone binding, on the
parties, or has been set aside or suspended
by a conpetent authority of the country in
whi ch, or under the |law of which, that award
was nade; or

6. The subject matter of the difference is not
capabl e of settlenment by arbitration under
the | aw of that country; or

7. The recognition or enforcenent of the award
woul d be contrary to the public policy of
that country.

D. The award cannot be reviewed for errors in fact.
E. The award cannot be reviewed for errors in | aw
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[11. 1975 Inter-American Commercial Arbitrati on Conventi on.
A Very simlar to the 1958 New York Conventi on.

B. s the only treaty to contain a reference to a
private body, the Inter-Anmerican Conmerci al
Arbitration Commission. |If no arbitration rules
are specified, their rules apply by default.

C. | npl enented by US Code Title 9, Chapter 3.

D. Agreenents to arbitrate are specifically
enforceable (the renedy is not just danmges).

E. Arbitration awards can be reviewed on a limted
nunber of grounds:
1. The parties to the agreenment were subject to

sonme incapacity under the applicable |aw or
that the agreenment is not valid under the
law to which the parties have submtted it,
or, if such lawis not specified, under the
| aw of the State in which the decision was
made; or

2. The party against which the arbitral
deci si on has been made was not duly notified
of the appointnent of the arbitrator or of
the arbitration procedure to be followed, or
was unabl e, for any other reason, to present
hi s defense; or

3. The deci sion concerns a dispute not
envi saged in the agreenent between the
parties to submt to arbitration
nevertheless, if the provisions of the
decision that refer to issues submtted to
arbitration can be separated fromthose not
submitted to arbitration, the former may be
recogni zed and executed; or

4. The constitution of the arbitral tribunal or
the arbitration procedure has not been
carried out in accordance with the terns of
t he agreenent signed by the parties or, in
t he absence of such agreenent, that the
constitution of the arbitral tribunal or the
arbitration procedure has not been carried
out in accordance with the |aw of the State
where the arbitration took place; or

5. The decision is not yet binding on the
parties or has been annulled or suspended by
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a conpetent authority of the State in which
or according to the | aw of which, the
deci si on has been nade; or

6. The subj ect of the dispute cannot be settled
by arbitration under the |law of that State;
or

7. The recognition or execution of the decision

woul d be contrary to the public policy
("ordre public") of that State.
F. The award cannot be reviewed for errors in fact.

G The award cannot be reviewed for errors in | aw

V. 1965 International Center for the Settlenent of
| nvest nent Di sputes.
1. Regul ar rul es.
2. Suppl enent ary rul es.

V. Per manent Court of Arbitration.
A One party will be a state entity.

B. W1l select an appointing authority under the
UNCI TRAL arbitration rules.

VI. Arbitral Institutions.
A Appointing v. Adm nistering roles.

B. Anerican Arbitration Association d/b/a
International Centre for Dispute Resolution
Novenber 1, 2001 rul es.

C. | nt ernati onal Chanber of Commerce. January 1,
1998 rul es.
D. London Court of International Arbitration.

January 1, 1998 rul es.

E. I nter-Ameri can Commercial Arbitrati on Conm ssi on.
July 1, 1988 rul es.

F. Chartered Institute of Arbitrators. 2000 edition

of the rul es.

G Per manent Court of Arbitration. Rules where only

one party is a state.
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VI,

VI,

H. 1976 UNCI TRAL Arbitration rules. These are
commonly used in ad hoc arbitrations, but every
arbitral institution will appoint and adm ni ster
pursuant to them |If there is no appointing
authority, the Secretary-General of the Pernanent
Court of Arbitration will select an appointing
aut hority.

1980 Vi enna Convention of the International Sale of

Goods — simlar to UCC 2.

A Ratified by the United States, so it is part of
United States | aw

B. The parties may contractually exclude this | aw
1. The ordi nary choice of |aw provision does
not excl ude this Conventi on.

C. The Convention retains the requirenent the offer

and acceptance mrror each other.

1974 Convention on the limtation period for the
i nternational sale of goods.

A The 1980 protocol.

1. Some countries have adopted it (like the
USA) .
2. Sonme countries haven't adopted it.

1988 UNCI TRAL Bills and Notes Convention — simlar to
UCC- 3.
A The United States has not yet becone a party.
1. There is talk of the Convention conming into
force early for the NAFTA countri es.

B. The parties nust “opt into” the Convention by
havi ng the appropriate caption and reference to
t he Convention in the body of the instrunment.

C. Checks are excluded fromthe Convention s scope.

D. The revised commentary to Uni form Commerci al Code
Article 3 refers to this Conventi on.
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X 1995 UNCI TRAL Convention on Standby Letters of Credit.

Xl. 1994 UNIDRO T Principles of International Commercia
Contracts.
A Simlar to the Anrerican Law Institute’s
Rest at ement of Contracts.

XI'l. 1988 UNIDRO T Convention on International Conmerci al
Leasi ng.
A The United States is not yet a party to this
Convent i on.

B. Danages must be reduced to their net present
val ue.
C. A | essor does not need privity to obtain the

benefit of a manufacturer’s warranty.

Xl 1988 UNI DRO T Convention on International
Fact ori ng.
A The United States is not yet a party to this
Conventi on.

B. Fut ure recei vabl es can be assi gned.
C. Recei vabl es may be assigned in bul k.
XI'V. | NCOTERMS 2000.

A Publ i shed by the International Chanber of
Commerce in Paris.

B. They do not have the force of law, they are
witten into contracts and are the usage of
trade.

C. Each termtypically allocates:

How are the goods to be shipped?

Who pays for the cost of shipping?

| s i nsurance provided and who pays for it?
Wio has the risk of |o0ss?

Who nust obtain export clearance?

hobE
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D. There are significant differences between
| NCOTERMS 2000 and | NCOTERMS 1990. For exanpl e,

1. Sell er must now obtain export clearance on
FAS.
2. Buyer nust obtain inport clearance on DEQ
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