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CORNELI US BLACKSHEAR
Uni ted States Bankruptcy Judge

This matter conmes before this Court by way of section
304 of the Bankruptcy Code (the "Code") pursuant to which a
petition for an ancillary proceeding was filed by the
Agency For Deposit Insurance, Rehabilitation, Bankruptcy
and Liquidation of Banks (the "Petitioner” or “BRA") as
duly appoi nted Bankruptcy Adm ni strator of Jugobanka A.D.,
Beograd ("Jugobanka") and Beogradska Banka A.D., Beograd
(" Beogradska”), in a bankruptcy liquidation and w nd-up
proceedi ng pending in the Commercial Court, located in
Bel grade Yugosl avia. The New York State Superintendent of
Banking (“State Superintendent”), has filed opposition
pursuant to Bankruptcy Rule 1011, to dism ss BRA' s
petition.

BACKGROUND

Jugobanka opened an office in New York City in 1962
and received its license to operate as an agency of a
foreign bank in the state of New York fromthe State
Superintendent in June 1980. Jugobanka Petition at T 4.
Beograska was simlarly licensed in 1982. Beogradska
Petition at 4. The agencies were never authorized to,
nor did they accept, U.S. custoner deposits, and thus have

no U.S. depositors. Rather, the U S. agencies were used to



facilitate trade between the United States and Yugosl avia
t hrough credits extended to subsidiaries of Yugoslav
conmpani es. Jugobanka Petition at  4; Beogradska Petition
at T 4.

On May 30, 1992, in response to the political and
mlitary unrest in Yugoslavia, President George Bush issued
an Executive Order freezing the property of the Federal
Republic of Yugoslavia in the United States. Executive
Order 12,208,57 Fed. Reg. 23,299 (May 30, 1992).
Addi ti onal subsequent Executive orders inmposed further
restrictions. The U.S. assets of Jugobanka and Beogradska
were eventually frozen by Executive Orders as of June 1992,
wher eupon the United States Treasury Departnent’s O fice of
Foreign Assets Control (“OAFC’) cl osed the agencies’
of fices and seized their assets and business records. As a
result, the New York agenci es of Jugobanka and Beogradska
ceased operations in June 1993 and their New York State
i censes expired. Jugobanka Petition at f 5; Beogradska
Petition at T 5.

Fromthe tinme of Agencies’ licensing, until they
ceased operations in 1993, Jugobanka and Beogradska were

both subject to all of the strictures of New York Banking



Law, including an asset mmintenance requirement.® Hg. Tr.
25. In 1992, follow ng grow ng concerns over the
instability of the foreign parent bank, Jugobanka and
Beogradska were required by the State Superintendent to
mai ntai n assets equal to 140% of their liabilities on
deposit with a third-party custodian. See Hrg. Tr. 21

On January 3, 2002, Jugobanka and Beogradska were been
pl aced i nto bankruptcy by the Bel grade Commrercial Court in
Bel grade, Yugoslavia. On the sane day, the State
Superintendent issued a Notice of Possession pursuant to
section 606 of the New York Banking Law, whereby the
Superi ntendent took possession of the agencies and their
in-state property. Hrg. Tr. 32-33. This Notice also
enpower ed the Superintendent to advise all creditors to
start the liquidation process. Hrg. Tr. 33. On June 14,
2002, petitioner filed the instant section 304 petition in
this Court to open an ancillary proceeding to the parent
bank’s bankruptcy in Belgrade. Through the filing of that
petition, BRA sought to enjoin the State Superintendent
from comencing a |iquidation of the agencies and for the

turnover of over $100 mllion in assets that were in the

1 Under asset nmintenance, a |icensed agency or branch of a foreign bank
is required to maintain assets to liabilities in a proportion
determined by the State Superintendent based on the assessed risk of
the bank’s failure, in order to protect New York creditors dealing the
agency. See N. Y. Baking Law § 202-b (2003).



Superintendent’s custody. The State Superintendent noved
to dism ss the petition. After the dism ssal notion was
fully briefed by all parties and set for oral argunent on
Oct ober 23, 2003, the United States Governnment
(“Governnment”) nmade a notion in the United States District
Court for w thdrawal of the automatic reference of the
Petitions to this Court under 28 U S.C. 8 157. The

Government argued, inter alia, that because of the matter’s

conpl ex nature and policy inplications of a ruling
regardi ng an Executive Order, an Article Il1l judge, with
lifetinme tenure, was required to rule on the issue. Hrg.
Tr. 10. On Decenber 30, 2003, the District Court denied
t he Government’ s notion.

Pursuant to further Governnent regul ati on, on February
25, 2003, the assets originally frozen by the Executive
Order were freed, and this Court issued a tenporary
restraining order prohibiting the State Superintendent from
distributing the assets as provided for by New York Banking
Law. This Court then extended the tenporary restraining
order until March 11, 2003, at which tinme this court signed
a prelimnary injunction to preserve the status quo pending

a final ruling on the section 304 petition.



DI SCUSSI ON

Section 304(a) of the Code authorizes a representative
of a foreign bankruptcy proceeding to file a petition to
commence a proceeding ancillary to that foreign bankruptcy
in the United States Bankruptcy Court. The purpose of
section 304 is to protect the adm nistration of the foreign
proceedi ng and to prevent the “pieceneal distribution of
assets in the United States by nmeans of | egal proceedings
initiated in donmestic courts by local creditors.” Inre
Koreag, 961 F.2d 341, 348 (2d Cir. 1992) (citing Victrix

S.S. Co., S.A v. Salen Dry Cargo A.B., 825 F.2d 709, 713-

14 (2d Cir. 1987); Cunard S.S. Co. v. Salen Reefers Servs.

A.B., 773 F.2d 452, 454-55 (2d Cir. 1985)(renedy intended
to be broad and fl exible).

Thus, section 304 enbraces the universality approach,
where a primary insolvency proceeding is conmenced in the
debtor’s home country, and ancillary proceedings in foreign
jurisdictions are opened in collaboration to facilitate the
wor | dwi de col | ection and distribution of assets according
to the rules of the debtor’s domciliary country. See |In

re Treco, 240 F.3d 148 (2d Cir. 2001); In re Hourani, 180

B.R 58, 63-64 (Bankr. S.D.N Y. 1995); In re Maxwell

Communi cation Corp., 170 B.R 800, 816 (Bankr. S.D.N.Y.

1994)



More specifically, all that is required to invoke the
United States Bankruptcy Court’s jurisdiction under section
304 is that: (1) a foreign proceeding was commenced agai nst
anot her debtor; (2) the petitioner is a foreign
representative entitled to file the action under section
304; and (3) the debtor has assets within the judicial
district where the section 304 petition was filed. Inre
Trakman, 33 B.R 780, 783 (Bankr. S.D.N. Y. 1983). See also

Matter of Stuppel, 17 B.R 413, 415 (S.D. Fla. 1981);

Matter of Toga Mg. Ltd., 28 B.R 165, 167 (Bankr. E.D.

M ch. 1983).

Section 101(23) of the Code defines a “foreign
proceedi ng” as a proceeding “judicial or admnistrative [],
in a foreign country in which the debtor’s donicile,
resi dence, principal place of business, or principal assets
were | ocated at the comrencenent of such proceeding.” 11
U S C 101(23) (2003). Here, it is clear that the
i nsol vency proceedi ngs in the Conrercial Court in Belgrade,
Yugosl avia constitute a “foreign proceedi ngs” under section
304, as the debtors’ domciliary country is Yugoslavi a,
where the insolvency proceeding is pending.

Section 101(24) of the Code defines a “foreign
representative” as a “duly selected trustee, adm nistrator

or other representative of an estate in a foreign



proceeding.” 11 U.S.C. 8§ 101(24) (2003). Here, it is
clear that BRA falls within the scope of this definition,
as it was appointed as the bankruptcy adm nistrator by the
Bel grade Commerci al Court upon the comrencenent of the
parent banks’ |iquidation. See Jugobanka Petition at f 6;
Beogradska Petition at § 6. It is also undisputed that
pursuant to Yugoslavian |law, BRA's adm nistrative authority
extends to the banks’ property and assets |located in
foreign jurisdictions. 1d.

However, the protections of 11 U . S.C. 8 304(b) are not
avai lable to all foreign debtors who neet the Bankruptcy
Court’s low jurisdictional threshold. Rather, section
304(c) dictates that several factors be taken into
consi deration before the court will grant relief to | end
support to the foreign proceeding:

(c) I'n determ ning whether to grant relief under
subsection (b) of this section, the court shall be
gui ded by what will best assure an econoni cal and
expedi ti ous adm nistration of such estate, consistent
Wit h—

(1) just treatnent of all holders of clains
agai nst or interests in such estate;

(2) protection of claimholders in the United
St at es agai nst prejudice and i nconvenience in
the processing of clainms in such foreign
pr oceedi ng;

(3) prevention of preferential or fraudul ent
di spositions of property of such estate;

(4) distribution of proceeds of such estate
substantially in accordance with the order
prescribed by this title;

(5) comty; and



(6) if appropriate, the provision of an
opportunity for a fresh start for the
i ndi vi dual that such foreign proceeding
concerns.

11 U.S.C. §8 304 (2003).

I n addition, because the Debtors are foreign banks,
this Court will consider the eligibility constraints of 11
U S C §109.2 11 U.S.C. § 109(b) reads in pertinent part:

(b) A person may be a debtor under chapter 7 of this
title only if such person is not...
(3) a foreign insurance conpany, bank, savings
bank, cooperative bank, savings and | oan
associ ation, building and | oan associ ati on,
homest ead associ ation, or credit union, engaged
in such business in the United States.

11 U.S.C. 8§ 109(b) (2003).
A review of the legislative history reveals the
reasoni ng behind 8109(b)(3)'s excl usion:

Banking institutions and i nsurance conpani es are
excluded from |iquidation under the bankruptcy | aws
because they are bodies for which alternative
provisions is made for their |iquidation under various
regul atory laws. Conversely, when a foreign bank or
i nsurance conpany i s not engaged in the banking or

i nsurance business in the United States, then those
regul atory laws do not apply and the bankruptcy | aws

2This Court is cognizant of cases in this Circuit that find that
eligibility under 8 109 is not a consideration under § 304. However,
this Court finds these cases distinguishable. For exanple, inlnre
Gee, the New York State Superintendent of Insurance consented to the
Bankruptcy Court’s jurisdiction. See 53 B.R 891, 900 n. 10 (Bankr.
S.D.N.Y. 1985). InIn re Israel-British Bank (London), Ltd., the
Second Circuit found that a foreign bank was not a “banking
corporation” under the Bankruptcy Act, and was therefore not precluded
fromfederal bankruptcy law. See 536 F.2d 509, 514-15 (2d Cir. 1976).
In this case, though, § 109 of the Bankruptcy Code does specifically
exenpt foreign banks from chapter 7 and chapter 11 protection

10



are the only ones available for liquidation of any
assets found in the United States.

H.R. Rep. No. 95-595, 95'" Cong., 1%' Sess. 318
(1977) (enphasi s added).
Banking institutions and i nsurance conpani es engaged
in business in this country are excluded from
i qui dation under the bankruptcy | aws because they are
bodi es for which alternate provision is nmade for their
| i qui dati on under various State or Federal regulatory
| aws.
S. Rep. No. 95-989, 95'" Cong., 2d Sess. 31 (1977).
This Court understands the purpose of 11 U S.C. § 109,
as articulated in the statute as well as the legislative
history, to limt this Court’s jurisdiction over foreign

banks where sonme alternate regul atory schene exists for the

iquidation of a foreign bank’s assets. See In re Medcare

HMO, 998 F. 2d 436, 442 (7'" Cir. 1993). Accordingly, this
Court will not exercise its jurisdiction over a foreign
bank where an appropriate regulatory schenme exists. 1d.
In this case, the two debtors are foreign banks whose
assets are subject to the regul atory exercise of the
Superi ntendent of Banks of the State of New York. See NY.
Banki ng Law 8 606 (2003) (superintendent’s authority
i ncludes taking possession and |iquidating banking

organi zation). 11 U.S.C. 8§ 109(b)(3) would therefore

11



clearly prevent the banks from becomi ng chapter 7 debtors.?
The New York State Superintendent is the very type of

regul atory agency, and its |iquidation scheme the very type
of scheme, to which 11 U.S.C. 8§ 109(b)(3) defers. See In

re Medcare HMO, 998 F. 2d at 442. This Court will not

exercise its jurisdiction over the banks sinply because the
debtors filed petitions pursuant to 11 U S.C. § 304, and
not pursuant to chapter 7 or chapter 11. See, e.g.,

California Fed. Savings & Loan Ass’'n v. Guerra, 479 U S.

272, 281 (federal |aw may preenpt state regul ation when
state | aw stands as obstacle to acconplishnment and
execution of full purposes and objectives of Congress). To
do so would allow the debtors to get through the back door
where the front door is nost decidedly barred.

In the interest of conpleteness, this Court would have
revi ewed the evidence presented by the Debtors at trail to
det ermi ne whet her such evidence was sufficient to satisfy §
304(c); however, the Debtors called no wi tnesses, nor did
t hey present any other evidence to rebut the

Superintendent’s prima facie showing in favor of dism ssal

See Hrg. Tr. 114. Therefore, this Court will confine its

anal ysis and opinion to the issues already addressed.

% 11 u.S.C § 109(d) would further prevent the banks from beconing
debt ors under chapter 11.

12



CONCLUSI ON
The Superintendent’s notion to dism ss is granted.
The Superintendent is to settle an order on five days’

notice consistent with this opinion.

Dat ed: New Yor k, New Yor k
August 18, 2003

/ s/ Cornelius Bl ackshear
UNI TED STATES BANKRUPTCY JUDGE
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